








K.S.A. 82a-716. Common-law claimants: action for compensation: injunctions. If any 
appropriation, or the construction and operation of authorized diversion works results in 
an injury to any common-law claimant, such person shall be entitled to due compensation 
in a suitable action at law against the appropriator for damages proved for any property 
taken. Any person with a valid water right or permit to divert and use water may restrain 
or enjoin in any court of competent jurisdiction a subsequent diversion by a common-law 
claimant without vested rights without first condemning those common-law rights. An 
appropriator shall have the right to injunctive relief to protect his or her prior right of 
beneficial use as against use by an appropriator with a later priority of right. 

K.S.A. 82a-717. Repealed. 

K.S.A. 82a-717a. Diversions by common-law claimants and others: injunctions. No 
common-law claimant without a vested right, or other person without a vested right, a prior 
appropriation right, or an earlier permit shall divert or threaten to divert water if such 
diversion or threatened diversion impairs or would impair any vested right, appropriation 
right, or right under a permit to appropriate water. But any common-law claimant with a 
vested right, or other person with a vested right, a prior appropriation right, or an earlier 
permit may divert water in accordance with any such right or permit although such diversion 
or use thereunder conflicts with the diversion, use, proposed diversion, or proposed use 
made or proposed by a common-law claimant who does not have a vested right, or other 
person who does not have a vested right, a prior appropriation right or an earlier permit. 
Moreover, any common-law claimant with a vested right, or other person with a vested 
right, a prior appropriation right, or an earlier permit may restrain or enjoin in any cQurt 
of competent jurisdiction any diversion or proposed diversion that impairs or would impair 
such right in the event that any such diversion or proposed diversion is made or is 
threatened to be made by any common-law claimant, or other person who does not have 
a vested right, a prior appropriation right, or an earlier permit. 

K.S.A. 42-308. User; forfeiture. Any right of appropriation shall exist and continue 
only by the exercise thereof in a lawful manner. The failure of the appropriator 
continuously to apply such water to lawful and beneficial uses, for a period of three years, 
without due and sufficient cause shown for such failure, shall constitute a forfeiture and 
surrender of such right. 

K.S.A. 82a-718. Abandonment of water rights: procedure: appeals. All appropriations 
of water must be for some beneficial purpose. Every water right of every kind shall be 
deemed abandoned and shall terminate when without due and suffisier!.t cause no laWJ.l, 
beneficial use is henceforth made of water under such right for jtfu:.eel-·successlveyears. 
Before any water right shall be declared abandoned and terminated Ithe chief engineer shall 
conduct a hearing thereon in accordance with the provisions of the Kansas administrative 
procedure act. Notice shall be served on the user at least 30 days before the date of 
hearing. 

The verified report of the chief engineer or such engineer's authorized representative 
shall be prima facie evidence of the abandonment and termination of any water right. 

K.S.A. 82a-719. Distribution of water according to decree of court. Whenever the 
rights for the use of waters of the state shall have been adjudicated by any court, the 



division of water resources with the aid of its chief engineer and other officers and 
employees, shall aid in the distribution of such water according to such decree and shall 
distribute the water among the several ditches or water users pursuant to the decree; and 
shall have the power to open, close or adjust the headgates and regulate the controlling 
works· of any ditch or structure, or cause the same to be opened, closed, adjusted and 
regulated so as to make a distribution of the water in conformity with the decree. 

K.S.A. 82a-720. Same; certified copies of decrees. The clerk of any court of this 
state in which a decree shall be made fixing the rights pertaining to ditches or water users 
to water, shall within ten days after such decree shall have been entered, forward to the 
chief engineer of the division of water resources, by registered mail, a certified copy of such 
decree. 

K.S.A. 74-510. Information and assIstance to chief engineer. It is hereby made the 
duty of all departments of the state government and of the university of Kansas and Kansas 
state university of agriculture and applied science and its branches and experiment stations 
to furnish information and assistance to such chief engineer upon his request therefor. 

K.S.A. 74-510a. Dele2ation of duties by chief en2ineer. The chief engineer of the 
division of water resources of the state board of agriculture is hereby authorized to delegate 
to members of his or her staff any duty or function prescribed for the chief engineer by law. 
The chief engineer may designate any member of his or her staff to represent him or her 
officially for any specifically designated purpose. 

KS.A. 82a-721. Construction of act. This act shall be construed.: liberally to 
effectuate the purposes hereof, and the enumeration of specific powers in this act shall not 
operate to restrict the meaning of any general grant of power contained in this act or to 
exclude other powers comprehended in such general grant. 

KS.A. 82a-721a. Same; dama2es to land. Nothing in this act shall be construed as 
limiting any right of an owner of an estate or interest in or concerning land to recover 
damage for any injury done to his or her land or to any water rights appurtenant thereto. 

KS.A. 82a-722. Invalidity of part. If any clause, sentence, paragraph, section or part 
of this act shall be adjudged by any court of competent jurisdiction to be invalid, such 
judgmentshall not affect, impair or invalidate the remainder thereof, but shall be confined 
in its operation to the clause, sentence, paI:agraph, section or part thereof directly involved 
in the controversy in which such judgment shall have been rendered, and it shall be· 
presumed that the legislature would have enacted this law with the section, subsection or 
clause held to be invalid, omitted. 

KS.A. 82a-723. Repealed. 

K.S.A. 82a-724. Appeals to district courts and supreme court; procedure. Any action 
of the chief engineer pursuant to K.S.A. 82a-704a, 82a-708b, 82a-71l or 82a-718, and 
amendments thereto, is subject to review in accordance with the act for judicial review and 
civil enforcement of agency actions. 



K.S.A. 82a-725. Same; reference to state division or its chief enlrtneer; procedures; 
cases in federal courts. In any suit to which the state is not a proper party brought in any 
court of competent jurisdiction in this state for determination of rights to water, the court 
may order a reference to the division of water resources or its chief engineer, as referee, 
for investigation of and report upon any or all of the physical facts involved and the division 
or its chief engineer shall thereupon make such an investigation and report as ordered by 
the court. The report shall set forth such findings of fact as may be required by the court's 
order of reference and may contain such opinions upon the facts as it deems proper in view 
of the issues submitted. Before filing its report, the division or its chief engineer shall mail 
notice of its report, together with a copy of it, to the parties or their attorneys of record. 

Within thirty (30) days from the date of the mailing of the copy of the report, any 
party may file objections to it with the division of water resources or its chief engineer. 
After the division,-or its chief engineer, has considered the objections, it shall file its report, 
as referee, with the clerk of the court and give notice by registered or certified mail of the 
filing of its report to the parties or their attorneys. The court shall review the report upon 
exceptions thereto filed with the clerk of the court within thirty (30) days after date of 
mailing registered notice of filing of the report. Except in its discretion or for good cause 
shown, the court shall not consider any exception to the report unless it appears that the 
excepting party presented the matter of the exception to the division or its chief engineer 
in the form of an objection. The report shall be evidence of the physical facts found 
therein, but the court shall hear such evidence as may be offered by any party to rebut the 
report or the evidence. If suit is brought in a federal court for determination of rights to 
water within, or partially within, the state, the division or its chief engineer may accept 'a 
reference of such suit as master or referee for the court. 

K.S.A. 82a-726. Diversion and transportation of water for use in another state; 
approval by chief enlrtneer; conditions. Any person intending to divert and transport water 
produced from a point or points of diversion located in this state for use in another state, 
shall make application to the chief engineer of the division of water resources of the state 
board of agriculture for a permit to appropriate water for beneficial use or file an 
application for change in point of diversion, place of use, type of use or any combination 
thereof. If the chief engineer of the division of water resources finds that the diversion and 
transportation of such water complies with the Kansas water appropriation act, and 
amendments thereto, the provisions of K.S.A. 82a-1501 to 82a-1506, inclusive, and 
amendments thereto, and any other state law pertaining to such diversion, transportation 
and use of water, the chief engineer shall approve such application upon such terms, 
conditions and limitations that the chief engineer shall deem necessary for the protection 
of public interest, including an express condition that should any such water be necessary 
to protect the public health and safety of the citizens of this state, such approved 
application may be suspended, modified or revoked by the chief engineer for such necessity. 

K.S.A. 82a-727. Temporaty permits to appropriate water; extension; fee; rules and 
regulations. (a) Subject to existing water rights and the principle of beneficial use, the chief 
engineer may grant upon application made therefor temporary permits and extensions 
thereof to appropriate water in any case where the public interest in such water will not be 
unreasonably or prejudicially affected, except that the chief engineer shall not grant any 
such permit to appropriate fresh water in any case where other waters are available for the 



proposed use and the use thereof is technologically and economically feasible. No such 
temporary permit or any extension thereof shall be granted for a period of time in excess 
of six months. Each application submitted for a temporary permit or extension thereof shall 
be accompanied by an application fee of $100. 

(b) The chief engineer shall adopt rules and regulations to effectuate and administer 
the provisions of this section. 

(c) Nothing in this section shall be deemed to vest in the holder of any permit 
granted pursuant to provisions of this section any permanent right to appropriate water 
except as is provided by such permit. 

(d) All fees collected by the chief engineer pursuant to this section shall be remitted 
to the state treasurer as provided in K.S.A. 82a-731 and amendments thereto. 

K.S.A. 82a-728. Unlawful acts; penalties. (a) Except for the appropriation of water 
for the purpose of domestic use, the production and return of salt water in connection with 
the operation of oil and gas wells in accordance with the written approval granted therefor 
by the Kansas corporation commission pursuant to K.S.A. 55-901, and amendments thereto, 
the withdrawal and use of water in accordance with provisions of K.S.A. 82a-1313, and 
amendments thereto, and the annual diversion and beneficial use of not more than 15 acre 
feet of surface water impounded in any reservoir having a total water volume of less than 
15 acre feet, it shall be unlawful for any person to appropriate or threaten to appropriate 
water from any source without first applying for and obtaining a permit to appropriate 
water in accordance with the provisions of chapter 7 of article 82a of the Kansas Statutes 
Annotated and acts amendatory thereof or supplemental thereto or, for an.y person to 
violate any condition of a vested right, appropriation right or an approved application for 
a permit to appropriate water for beneficial use. As used in this subsection salt water shall 
mean water containing more than 5,000 milligrams per liter chlorides. 

(b) (1) The violation of any provision of this section by any person is a class C 
misdemeanor. (2) Each day that any such violation occurs after notice of the original 
violation is given by the chief engineer to any such violator by restricted mail shall 
constitute a separate offense. 

K.S.A. 82a-729. Act supplemental to article 7 of chapter 82a of the Kansas Statutes 
Annotated. The provisions of K.S.A 82a-727 and 82a-728 shall be a part of and 
supplemental to the provisions of article 7 of chapter 82a of the Kansas Statutes Annotated 
and acts amendatory thereof or supplemental thereto. . 

K.S.A. 82a-730. Citation of act. K.S.A. 82a-701 to 82a-726, inclusive, and acts 
amendatory thereof and supplemental thereto shall be called and may be cited as the 
Kansas water appropriation act. . 

K.S.A. 82a-731. Water appropriation certification fund created; expenditures 
therefrom. There is hereby created in the state treasury the water appropriation 
certification fund. The chief engineer of the division of water resources of the state board. 
of agriculture shall remit all moneys received under K.S.A. 82a-708a, 82a-708b and 82a-727, 
and any amendments to these sections, to the state treasurer at least monthly. Upon 
receipt of any such remittance the state treasurer shall deposit the entire amount thereof 



in the state treasury and the same shall be credited to the water appropriation certification 
fund. All expenditures from the water appropriation certification fund shall be made in 
accordance with appropriation acts upon warrants of the director of accounts and reports 
issued pursuant to vouchers approved by the secretary of the state board of agriculture or 
by a person designated by the secretary. 

K.S.A. 82a-732. Annual water use reports required. contents; penalty; disposition 
of fines. (a) The owner of a water right or permit to appropriate water for beneficial use, 
except for domestic use, shall file an annual water use report on a form prescribed by the 
chief engineer of the division of water resources of the state board of agriculture on or 
before March 1 following the end of the previous calendar year. The report shall 
completely and accurately set forth such water use information as requested by the chief 
engineer. 

(b) Any person failing to file a water use report or other documents required under 
the provisions of subsection (a) shall be subject to a civil penalty in an amount not to 
exceed $250. The chief engineer upon a finding that the owner of a water right or permit 
to appropriate water for beneficial use has failed to file such a report may impose a civil 
penalty as provided in this section. Any person filing a document knowing it to contain any 
false information as to a material matter shall be guilty of a class C misdemeanor. All fines 
collected by the chief engineer pursuant to this subsection shall be remitted to the state 
treasurer as provided in K.S.A 82a-731, and amendments thereto. 

K.S.A. 82a-733. Conservation plans and practices. (a) The chief engineer may 
require an applicant for a permit to appropriate water for beneficial use or the owner of 
a water right or permit to appropriate water for beneficial use to adopt and implement 
conservation plans and practices. The chief engineer shall not mandate the adoption and 
implementation of conservation plans and practices except pursuant to a finding that such 
plans and practices will assure public benefit and promote public interest. In selecting the 
applications, water rights or permits for which conservation plans and practices are required 
to be adopted and implemented, the chief engineer shall give priority to: (1) Water users 
that share a common source of supply that could be insufficient during times of drought; 
(2) water users whose use is significantly higher than their peers from the same 
geographical area with comparable circumstances; and (3) water users who apply-for any 
state administered grant, loan or cost-share moneys for water-related projects. Prior to 
requiring the adoption and implementation of conservation plans and practices, the chief 
engineer shall assess the availability of technical assistance and inform the owner of a water 
right or permit to appropriate water for beneficial use or the applicant for such a permit 
who is required to adopt and implement a conservation plan and practices of the available 
sources of technical assistance to prepare the conservation plan. 

(b) The chief engineer shall allow the owner of a water right or permit to 
appropriate water for beneficial use or the applicant for such a permit a minimum of 60 
days to prepare a required conservation plan. The time allowed to prepare the required 
conservation plan may be extended by the chief engineer for good cause shown by the 
applicant. The chief engineer shall provide the owner of the water right or permit to 
appropriate water for beneficial use or the applicant for such a permit a reasonable time 
to implement the conservation plan and, for good cause shown, such as the need to apply 



extensive land treatment practices, the chief engineer may extend the time for 
implementation for a period of up to five years. 

(c) Plans and practices required pursuant to this section shall be consistent with the 
guidelines for conservation plans and practices developed and maintained by the Kansas 
water office pursuant to subsection (c) of K.S.A. 74-2608 and amendments thereto. If 
requested by the owner of the water right or permit to appropriate water for beneficial use 
or the applicant for such a permit, the chief engineer, in consultation with the director of 
the Kansas water office, shall determine whether such plans and practices are consistent 
with the guidelines adopted by the Kansas water office. The Kansas water office shall 
provide, or arrange to provide, technical assistance for water users required to adopt and 
implement conservation plans and practices pursuant to this section. 

(d) Before any state agency makes any loan or grant, or provides any cost-share 
funds, for any water-related projects to any person or entity, the state agency may require 
the person or entity to submit to, and have approved by, the chief engineer a water 
conservation plan consistent with the guidelines for conservation plans and practices 
developed and maintained by the Kansas water office pursuant to subsection (c) of K.S.A. 
1990 Supp. 74-2608 and amendments thereto. 

(e) As used in this section, "water-related projects" shall include, but not be limited 
to, the following: Interconnections between water supply systems; development of new 
water supply and delivery systems; improvements or repairs to an existing water supply 
system, sanitary sewer system or water treatment system, which would significantly increase 
the amount of water used; small lakes development, improvement or. repair; and 
development of other small impoundments for public water supply or irrigation. . 

(f) The chief engineer may approve the conservation plans and practices required 
pursuant to the provisions of this section on such terms, conditions and limitations as 
deemed necessary to carry out the provisions of this section. The implementation of the 
conservation plan and practices as approved or any subsequent approved modification shall 
constitute a condition of the water right or permit to appropriate water for beneficial use. 

(g) Any conservation plans and practices required pursuant to this section with 
regard to any groundwater right or permit to appropriate groundwater from within the 
boundaries of a groundwater management district shall be subject to approval by both the 
chief engineer and the board of directors of the groundwater management district unless 
such plans and practices are incorporated in the groundwater management district's 
management program which has been approved by the chief engineer pursuant to K.S.A. 
82a-1029 and amendments thereto. 

(h) The chief engineer may delegate authority to implement and enforce any of the 
provisions of this section to a groundwater management district on such terms as may be 
appropriate and necessary to carry out the provisions of this section within the boundaries 
of such district. 

(i) The chief engineer may delegate to any city which has conservation plans 
meeting state guidelines the authority to require domestic water users within such city to 



adopt and implement conservation plans and practices so that such city can require 
compliance from private domestic well owners within the city limits. 

(j) This section shall be part of and supplemental to the Kansas water 
appropriation act. 
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5-1-1. Definitions.. As used in these rules and regulations, the Kansas water 
appropriation act, and by the division of water resources in the administration of the Kansas 
water appropriation act, unless the context clearly requires otherwise, the following words 
and phrases shall have the meaning ascribed to them in this section: 

(a) "Application" means the formal document submitted on the prescribed form 
furnished by the division for a permit to appropriate water for beneficial use and filed in 
the office of the chief engineer as provided by K.S.A. 82a-708a and 709. . 

(b) "Approval of application" means a permit to proceed with construction of 
diversion works and the diversion and use of water in accordance with the terms and 
conditions set forth in the permit. Approval of application does not constitute any permit 
which may be required by other state laws. 

(c) "Artificial recharge" means the use of water to artificially replenish the 
water supply in an aquifer. 

(d) "Authorized representative" means any staff employee desig!1ated by the 
chief engineer to perform duties and functions in the chief engineer's behalf. 

(e) "Battery of wells" means two or more wells connected to a common pump 
by a manifold, or not more than four wells in the same local source of supply within a 300 
foot radius circle which are being operated by pumps not to exceed a maximum. of 200 
gallons per minute per well and which supply water to a common distribution system. 

(f) "Beneficial uses of water" are domestic, stockwatering, municipal, irrigation, 
industrial, recreational, water power, artificial recharge, hydraulic dredging and 
contamination remediation. 

(g) "Diversion" means the act of bringing water under control by means of; a 
well, pump, dam or other device for delivery and distribution for the proposed use. 

(h) "Diversion works" means all well(s), pump(s), power unit(s), power 
source(s), dam(s) and all other devices necessary to bring water under control for delivery 
to a distribution system by which the water will be distributed to the proposed use and any 
other equipment required as a condition of the permit, such as a check valve, water level 
measurement tube, meter or other measuring device. 

(i) "Division" means the division of water resources of the Kansas state board 
of agriculture. 



U) "Full irrigation" means the application of water to crops during the growing 
season. Full irrigation includes water for preirrigation. 

(k) "Groundwater" means water below the surface of the earth. 

(1) "Growing season" means the average frost-free period of the year. 

(m) "Household purposes" means the use of water by a person for cooking, 
cleaning, washing, bathing, human consumption, rest room facilities or other uses normally 
associated with the operation of a household. Household purposes includes the use of one 
and one-half acre-feet of water or less per calendar year by an industrial user, restaurant, 
hotel, motel, church, camp, correctional facility, educational institution or similar entity for 
household purposes. 

(n) "Industrial use" means the use of water in connection with the manufacture, 
production, transport or storage of products, or the use of water in connection with--­
providing commercial services, including water used in connection with steam electric power 
plants, secondary and tertiary oil recovery, air conditioning, heat pumps, and, except for 
hydraulic dredging, all other uses of water associated with the removal of aggregate for 
commercial purposes including the evaporation caused by exposing the groundwater table 
or increasing the surface area of a stream, lake, pit or quarry by excavation or dredging. 

(0) "Irrigation use" means the use of water for the growing of crops, the 
watering of gardens, orchards and lawns exceeding two acres in area, the watering of golf 
courses and parks. 

(p) "Municipal use" means the various uses made of water delivered through 
a common distribution system operated by: (1) a municipality, (2) a rural water district, (3) 
a water district (4) a public wholesale water supply district, (5) any person or entity serving 
10 or more hookups for residences or mobile homes; and (6) or any other similar entity 
distributing water to other water users for various purposes. Municipal use shall also 
include use of water by restaurants, hotels, motels, churches, camps, correctional facilities, 
educational institutions and similar entities using water which does not qualify as a domestic 
use. 

(q) "Off-season irrigation" means the application of water to land for the 
purpose of storing moisture in the soil for future use by a crop which will not be irrigated 
during the growing season. 

(r) "Perfect" means the actions of a water user to bring an appropriation right 
into final form by the completion of diversion works and application of water to the 
proposed use in accordance with the approved application. 

(s) "Point of diversion" means the point at which water is diverted or withdrawn 
from a source of water supply. 



(t) "Preirrigation" means the application of water to the land for a crop prior 
to planting to assure adequate moisture for early plant growth. 

(u) "Prior right" means a vested right, an appropriation right with earlier priority 
or a permit with earlier priority to that of a subsequent appropriation right or permit. 

(v) "Recreational use" means a use of water in accordance with a water right 
which provides entertainment, enjoyment and relaxation. 

(w) "Static water level" means the depth of the top of the groundwater level 
below land surface which is not affected by recent pumpage. 

(x) "Stockwatering" means the use of water for the watering of livestock and 
other uses of water directly related to the operation of a feedlot with the capacity to confine 
1,000 head or more of livestock. Such use shall not include the irrigation of feed grains or 
other crops. 

(y) "Surface water" means water in creeks, rivers or other watercourses, and in 
reservoirs, lakes and ponds. 

(z) "Waste of water" means any act or omission which causes: (1) Water to be 
diverted or withdrawn from a source of supply and not used or reapplied to a beneficial use 
on or in connection with land authorized as the place of use by a vested right, an 
appropriation right or an approved application for permit to appropriate water for 
beneficial use; 

(2) The unreasonable deterioration of the quality of water in any source of 
supply thereby causing impairment of a person's right to the use of water; 

(3) Water intended for irrigation use to escape and drain from the authorized 
place of use; or 

(4) Water to be applied to an authorized beneficial use in excess of the needs 
for such use. 

(aa) "Water power use" means the use of falling water for hydro-electric or 
hydro-mechanical power. 

(bb) "Immediate vicinity" as used in specifying the place of use for a water right 
in which the water is authorized to be used for municipal purposes, means within 2,640 feet 
of the corporate limits of the municipality, rural water district or other entity. 

(cc) "Completed substantially as shown on aerial photograph, topographic map 
or plat," as used to define the authorized point of diversion, means within 300 feet of the 
location as shown on the aerial photograph, topographic map or plat accompanying the 
application. 



(dd) "Hydraulic dredging" means the removal of saturated aggregate from a 
stream channel, pit or quarry by means of hydraulic suction and the pumping of the 
aggregate and water mixture as a slurry to a location on the shore where at least 95% of 
the water returns directly to the source of supply. 

(ee) "Contamination remediation" means the diversion of water by a state 
agency, or under a written agreement or order of an appropriate state agency, for the 
purpose of improving the water quality. 

(ff) "Dewatering" means the removal of surface water or groundwater which 
would otherwise enter an excavation and interfere with constructio.o or mining activities. 
(Authorized by and implementing KS.A. 82a-706a; modified, L. 1978, ch. 460, May 1, 1978; 
amended May 1, 1980; amended May 1, 1981; amended May 1, 1983; amended May 1, 1986; 
amended December 3, 1990.) 

5-2-1. Rejected by Legislature. 

5-2-2. Rejected by Legislature. 

5-3-1. Application acceptable for filing. (a) To be acceptable for filing, an 
application for permit to appropriate water for beneficial use shall be accompanied by the 
statutory application fee (except applications for domestic use) shall show the name and 
mailing address of the applicant, shall be signed by the applicant or an authorized 
representative, shall show the source of water supply, shall show the proposed place of use 
and either shall show a description of the location of the proposed point of diversion or 
shall request a 60-day period of time in which to establish the location of the proposed 
point of diversion within a limited area. 

(b) Once an application is received in the office of the chief engineer and 
assigned a number, the maximum quantity of water per calendar year and the maximum 
rate of diversion shall not be increased. (Authorized by KS.A. 82a-706a, 82a-709; modified, 
L. 1978, ch. 460, May 1, 1978; amended May 1, 1980.) 

5-3-2. Priorities. (a) Upon receipt in the office of the chief engineer of an 
acceptable application for permit to appropriate water for beneficial use, accompanied by 
the statutory application fee, a stamp showing the date and time of receipt shall be placed 
on the application form. The date and time of receipt of the application for any use, other 
than domestic, shall establish the priority of whatever 'appropriation right that may be 
subsequently perfected pursuant to the application; 

(b) The date and time of the receipt of an application for permit to appropriate 
water for domestic use or the date of the first use of water for such purpose, whichever is 
earlier, shall establish the priority of the appropriation right for domestic use. When the 
first use of water is earlier in time than the filing date of an application, the applicant shall 
furnish affidavits from disinterested parties to substantiate the date that water was first used 
from the appropriate water supply for domestic purposes. (Authorized by KS.A. 82a-706a; 
modified, 1978 HCR 5073, May 1, 1978.) 



5-3-3. Stora2e of water for domestic use. Any person entitled to use water for 
beneficial purposes may collect and store the same so long as such collection, storage, use 
and times of use thereafter are consistent with reasonable storage and conservation 
practices. A reasonable quantity of water stored for domestic use shall be considered to 
be that quantity sufficient to satisfy the domestic use for the current year and two 
succeeding years. (Authorized by K.S.A. 82a-706a; modified, 1978 HeR 5073, May 1, 1978.) 

5-3-4. Application contents. (a) Each application for permit to appropriate water 
for beneficial use shall contain all the information requested for the proposed uses as set 
forth in the prescribed application form and such other information as may be required for 
a proper understanding of the proposed appropriation. 

(b) Each application shall be accompanied by an aerial photograph or a 
detailed plat preferably to a scale of one (1) inch equals one thousand three hundred and 
twenty (1,320) feet, or a U. S. geological survey topographic map, scale 1:24,000. 
Information that shall be plotted on the plat, photograph, or topographic map is as follows: 

(1) The section corners. 

range. 
(2) The center of the section, identified by the section number, township and 

(3) The location of the point of diversion--welliocation, stream bank pump site, 
dam location or location of other works for diversion of water--indicated by an appropriate 
symbol. 

(4) The location of the place of use identified by crosshatching or by some 
other appropriate method. 

(5) The location of all other water wells of every kind within one-half (1/2) 
mile of the well(s) covered by the proposed appropriation, each of which shall be identified 
as to its use and the name and mailing address of the owner, if the proposed appropriation 
is for use of groundwater. 

(6) The name and mailing address of the owner(s) of each tract of land 
adjacent to the stream for a distance of one-half (1/2) mile upstream and one-half (1/2) 
mile downstream from the property lines of the land owned or controlled by the applicant, 
if the proposed appropriation is for the use of surface water. 

(7) The locations of proposed or existing dams, dikes, reservoirs, canals, 
pipelines, power houses and other structures for the purpose of storing, conveying or using 
water. 

(8) A north arrow and scale.. 



The information shown on the photograph or plat shall be legible. Black line 
prints may be submitted in lieu of the original drawing if a plat is submitted. 

(c) Separate applications shall be filed for surface water and groundwater. 

(d) If the source of supply is groundwater, a separate application shall be filed 
for each proposed well or battery of wells, except that up to four (4) wells within a circle 
with a quarter (1/4) mile radius in the same local source of supply which do not exceed a 
maximum diversion rate of twenty (20) gallons per minute per well and which are operated 
by means of submersible pumps may be included in a single application. (Authorized by 
KS.A 82a-706a; implementing KS.A. 82a-709; modified, L. 1978, ch. 460, May 1, 1978; 
amended May 1, 1980; amended May 1, 1981.) 

5-3-4a. Hearing prior to approval of application. Hearings may be held before 
the chief engineer, or a person designated by the chief engineer, on applications to 
appropriate water for beneficial use prior to approval, when the chief engineer finds it to . 
be in the public interest to hold such hearing or such hearing has been requested by a party 
or parties who have shown to the satisfaction of the chief engineer that approval of the 
application may cause impairment of such party's senior water right. Hearing procedure 
shall follow that prescribed in KA.R. 5-7-3. (Authorized by KS.A. 82a-706a, 82a-71l; 
effective May 1, 1980.) 

5-3-4b. Deadlines for return of documents. When the division of water resources 
returns applications, plats, plans and other documents for additional information, and the 
person is given a specific number of days to return the documents and information, the time 
period shall be computed as prescribed in KS.A. 60-206(a) and (e), as amended. 

If a person is given until a specific date to return a document or other information, 
the document and information shall be deemed to be timely filed if the document and 
information is received in the office of the chief engineer no later than the third working 
day following the specified date. Working days shall be all days except Saturdays, Sundays 
and legal holidays designated by the 
U.S. congress or the Kansas legislature. One half day holidays shall be counted as working 
days. (Authorized by KS.A. 82a-706a, 82a.:710; effective May 1, 1980.) 

5-3-5. Approval of application. The approval of an application on the prescribed 
form shall constitute a permit to proceed with the construction of authorized diversion 
works and the diversion and use of water. 

The applicant shall be notified of the approval of the application by transmitting 
to him or her the original document setting forth the terms, conditions, and limitations of 
the permit which has been duly dated and signed by the chief engineer or his or her 
authorized representative. A copy of the approval of application and permit to proceed 
shall be maintained in the office of the chief engineer or the appropriate field office. 
(Authorized by KS.A. 82a-706a; modified, 1978 HeR 5073, May 1, 1978.) 



5-3-5a. Authorization for the use of water for emergency purposes. The chief 
engineer, or a person designated by the chief engineer, may authorize the use of water for 
emergency purposes. The emergency approval shall be subject to the terms, conditions and 
limitations specified by the chief engineer and may be granted when determined to be in 
the public interest or when needed to protect the quality of a water supply, to provide fire 
protection, or to provide an alternate point of diversion or source of supply when the 
principal source of supply or point of diversion is unavailable due to conditions beyond the 
control of the applicant. (Authorized by KS.A. 82a-706a, 82a-711; effective May 1, 1980.) 

5-3-5b. Approval of application for water for the development of underground 
storage in mineralized formations. In any case where it is not technologically and 
economically feasible to utilize poorer quality water for the development of underground 
storage in mineralized formations and fresh water must be used, the chief engineer shall 
require the construction of surface brine storage facilities to the extent economically and 
technologically feasible in an amount not to exceed forty percent (40%) of underground 
storage capacity of the applicant. This regulation does not exempt a person from complying 
with the requirements of other state and federal agencies relative to the construction of 
surface brine storage facilities. (Authorized by KS.A. 82a-706a, 82a-707 (d); effective May 
1, 1980.) 

5-3-5c. Check valves. All diversion works into which any type of chemical or other 
foreign substance will be injected into the water pumped from the diversion works snaIl be 
equipped with an in-line, automatic, quick-closing check valve capable of preventing 
pollution of the source of the water supply. The type of valve installed shall meet 
specifications adopted by the chief engineer and shall be maintained in an operating 
condition satisfactory to the chief engineer. (Authorized by KS.A. 82a-706a; implementing 
K.S.A. 82a-712; effective May 1, 1980; amended May 1, 1981.) 

5-3-5d. Static water level measurement tube. Every well with a capacity of 100 
gallons per minute or more drilled after July 1, 1980, except those wells authorized under 
a temporary permit, must have a tube installed in a manner acceptable to, and in 
accordance with specifications adopted by, the chief engineer. This tube shall be suitable 
for making water level measurements and shall be maintained in a condition satisfactory 
to the chief engineer. 
(Authorized by K.S.A. 82a-706a, 82a-706c; effective May 1, 1980.) 

5-3~6. Forfeiture, revocation and dismissal. Failure of the applicant or his or her 
successors to comply with the provisions of the approval of application and permit to 
proceed and its terms, conditions and limitations without good cause shall result in the 
forfeiture of the priority date, revocation of the permit and dismissal of the application. 
(Authorized by K.S.A. 82a-706a; modified, 1978 HeR 5073, May 1, 1978.) 

5-3-6a. Sealing pumps. If the chief engineer, or any of his or her duly authorized 
representatives, has reasonable cause to believe that any person has failed to obey an order 
of the chief engineer to cease and desist from operating 



a pump or other diversion device, the chief engineer or his or her duly authorized 
representative shall place a seal, or chain and padlock, on the pump or device in such a 
manner as to render the pump or other diversion device inoperable. 

If the seal, or chain and padlock, is broken without the written pennission of the 
chief engineer, this shall create a rebuttable presumption that the pump had been 
unlawfully operated in violation of the order of the chief engineer and that the water right 
holder has been acting in violation of the conditions of his or her permit to appropriate 
water for beneficial use. 

The suspected violator shall be informed in writing of the creation of this 
presumption at the time the seal, or chain and padlock, is installed on the pump or other 
diversion device. (Authorized by K.S.A. 82a-706a, 82a-706b; effective May 1, 1980.) 

5-3-7. Request for extension of time. For applications filed after the effective date 
of these regulations, any request for extension of time either for completion of diversion 
works or for perfecting the appropriation shall be submitted to the chief engineer prior to 
the expiration of the time allowed for completing the diversion works or perfecting the 
appropriation. The request shall be signed by the holder of the approval of application and 
permit to proceed, by the owner of the land to be irrigated, by an authorized official of a 
municipality, corporation or partnership, or by some such person that has a recognized 
interest in the appropriation. Failure to request an extension of time to perfect the 
appropriation within the time allowed shall limit the water appropriation right to the extent 
perfected in accordance with the terms, conditions and limitations set forth in the approval 
of application. 

The request for an extension of time either for completion of diversion works or 
for perfecting the appropriation shall set forth the following: 

1. The application number. 

2. The date by which it is expected the diversion works will be completed or 
the appropriation will be perfected. 

3. The progress that has been made toward completing the diversion works 
or perfecting the appropriation. 

..4. If for irrigation, the number of acres of 'land to which water has been 
applied during one calendar year. 

5. The reason why the diversion works have not been completed or the 
appropriation has not been perfected. 

6. The plans for completing the diversion works or perfecting the 
appropriation. (Authorized by K.S.A. 82a-706a; modified, 1978 HeR 5073, May 1, 1978.) 



5-3-8. Certificate of appropriation. Upon determination that the appropriation 
diversion works have been completed and an appropriation right perfected in conformity 
with an approved application and plans, the chief engineer shall issue a certificate of 
appropriation setting forth the extent to which the appropriation right was perfected. No 
appropriation shall be determined for a quantity of water or a diversion rate in excess of 
that set forth in the approval of application and permit to proceed or in excess of that 
found to have been actually applied to the approved beneficial use or for any quantity of 
water found to have been wasted during the calendar year of record used as the basis for 
perfecting the appropriation right. (Authorized by K.S.A. 82a-706a; modified, 1978 HeR 
5073, May 1, 1978.) 

5-3-12. (Authorized by K.S.A. 82a-701 (g), 82a~706a; effective May 1, 1980; 
revoked May 1, 1987.) 

5-3-13. Dewatering of construction sites. The chief engineer shall limit the time 
in which water may be withdrawn for dewatering purposes. Any water right that may be 
perfected by the dewatering project shall be deemed abandoned and terminated upon the 
completion of the dewatering project. Any extension of time in which to complete the 
project must be requested in writing by the applicant prior to the expiration date on the 
permit. (Authorized by K.S.A. 82a-706a, 82a-712; effective May 1, 1980.) 

5-4-1. Distribution of water between users where a prior right is being impaired. 
When a complaint is received that a prior right to the use of water is being impaired, the 
following procedure shall be followed: 

1. The complaint shall be made to the chief engineer or his or her authorized 
representative. A complaint may be accepted verbally, in person or by telephone. No 
action shall be taken by the agency until the complaint is confirmed in writing. 

2. An investigation of the physical conditions involved shall be made by the 
chief engineer or his or her authorized represenfative. 

3. A written report of the investigation shall be prepared and a copy given to 
the complainant. If the investigation shows there is no basis for further action by the 
division, the complainant shall be so aovised. 

4. The complainant shall make a written request to secure water to satisfy his 
or her prior right. . 

5. The chief engineer or his or her authorized representative shall give a 
written legal notice and directive to other water users whose use of water must be regulated 
to secure water to satisfy the complainant's prior rights. 

The request to secure water shall be made on a prescribed form furnished for that 
purpose by the division of water resources. All water delivered to the user's point of 
diversion for his or her use at the specified rate or less shall be applied to the authorized 
beneficial use and count against the quantity of water specified unless the user notifies the 



chief engineer or his or her authorized representative that diversion and use will be 
. discontinued for a period of time for good reason. 

When the quantity of water needed has been delivered to the user's point of 
diversion or when the user discontinues his or her use of water, those persons who have 
been directed to regulate their use shall be notified that they may resume the diversion and 
use of water. 

If the available water supply in the source should increase, the chief engineer or 
his or her authorized representative may allow some or all of the users regulated to resume 
use depending ort the supply. (Authorized by KS.A. 82a-706a; modified, 1978 HCR 5073, 
May 1, 1978.) 

5-5-1. Application form. An appHcation for approval to change the place of use, 
the point of diversion, the use made of water or combinations thereof shall be made on a 
prescribed form furnished by the division. The application shall be signed by the owner(s) 
of the water right and his or her spouse, or his or her authorized agent,· who shall declare 
that the applicant is the owner of the water right described in the application and that 
statements contained in the application are true, correct and complete. The application 
shall be signed and sworn to before a notary public. 

The application shall be supplemented by a detailed plat or an aerial photograph, 
preferably to a scale of 1 inch equals 1,320 feet, or a U. S. geological survey topographic 
map, scale 1:24,000. Information as requested in the application shall be shown on the 
detailed plat, aerial photograph, or topographic map. 

The application shall be supported by such other information as may be necessary 
for the proper understanding of the proposed change in the place of use, the point of 
diversion, the use made of water or combinations thereof. (Authorized by KS.A. 82a-706a; 
modified, 1978 HCR 5073, May 1, 1978.) 

.5-5-2. (Authorized by KS.A. 82a-706a; implementing KS.A. 82a-708b; effective 
May 1, 1980; revoked May 1, 1983.) 

5-5-3. Change in consumptive use. The extent of consumptive use shall not be 
increased substantially after a vested right has been determined or the time allowed in 
which to perfect the water right has expired~ including any authorized extension of time to 
perfect the water right. (Authorized by KS.A. 82a-706a, 82a-708b; effective May 1, 1983.) 

5-5-4. (Authorized by KS.A. 82a-706a; implementing KS.A. 82a-708b; effective 
May 1, 1980; revoked May 1, 1981.) 

5-5-5. Signatures required on change application. If more than one person is the 
owner of a water right, and an application is filed for a change in the place of use, point 
of diversion, use made of the water, or any combination thereof, only the signature(s) of 
the landowner(s) whose portion of the water right(s) is (are) involved in the change shall 
be required on the application. If the extent of each owners interest in the water right has 



not been legally determined, then all landowners holding an undetermined portion of the 
water right must sign the change application or the landowners must submit an agreement 
signed by all landowners agreeing how the water right should be divided. (Authorized by 
KS.A. 82a-706a, 82a-708b; effective May 1, 1980.) . 

5-5-6. Failure to construct diversion works at authorized location. If an 
application to appropriate water for beneficial use is approved by the chief engineer, the 
location of the point of diversion shall be limited to a specific tract of land. If the diversion 
works are not constructed within the. tract of land specified in the approval, an application 
for a change in the point of diversion will be considered only if the diversion works were 
completed within the time allowed in the approval for the completion of the diversion 
works. If the diversion works were not completed within the time allowed, a new 
application to appropriate water for beneficial use must be filed and approved by the chief 
engineer if the applicant desires to utilize the diversion works which were not constructed 
at the approved location. (Authorized by KS.A 82a-706a, 82a-708b; effective May 1, 1980.) 

5-5-7. Each person shall not commit a waste of water as defined in these 
regulations. Upon a finding by the chief engineer that waste of water has occurred, the 
chief engineer may suspend use of that water right until the owner shows to the satisfaction 
of the chief engineer that the waste of water will no longer occur. (Authorized by K.S.A. 
82a-706(a); implementing KS.A. 82a-706; effective December 3, 1990.) 

5-6-1. Application proposin2 stora2e, contents. Any person intending to store 
water may make application to the chief engineer in the same manner as any other person 
making application for permit to appropriate water for beneficial use. The application shall 
set forth the same general information as any other application for permit to appropriate 
water for beneficial use and, in addition, shall be accompanied by information to show: 

(a) The area-capacity data of the reservoir in which the water is to be stored. 

(b) The drainage area. 

(c) The names and mailing addresses of the owners of lands that will be 
inundated by water accumulated in the reservoir. 

(d) Any additional information as may be required by the chief engineer for a 
proper understanding of the proposed appropriation and storage of water. (Authorized by 
KS.A.82a-706a; modified, 1978 HeR 5073, May 1, 1978.) 

5-6-2. Stora2e of water in watershed district reservoirs. When a person makes 
applicationfor permit to appropriate water for beneficial use proposing the storage of water 
in a watershed district reservoir, the application shall be, accompanied by one of the 
following: 

(a) A copy of an agreement or letter from the board of directors of the 
watershed district that states it was mutually agreed and understood at the time an 



easement was granted by the landowner that the landowner was to have the use of space 
in the sediment pool to store the water to which he or she might be entitled under the 
water appropriation act. 

(b) A copy of a resolution by the board of directors that shows, as of a certain 
date, the board allocated or gave to the landowner all or a specified part of the sediment 
pool for the storage of water in accordance with the water appropriation act. (Authorized 
by K.S.A. 82a-706a; modified, 1978 HCR 5073, May 1, 1978.) 

5-7-1. Nonuse. "Due and sufficient cause", as used in K.S.A. 82a-718, shall include 
the following: 

(a) Adequate moisture provided by natural precipitation, for production of 
crops normally requiring full or partial irrigation within the region of the State in which the 
place of use is located; 

(b) A right has been established or is in the process of being perfected for use 
of water from one or more preferred sources in which a supply is available currently but 
is likely to be depleted during periods of drought; 

(c) Water is not available from the source for the authorized use at times 
needed; 

(d) Purpose for which water is used is temporarily discontinued for a definite 
period of time to permit soil, moisture and water conservation; 

(e) Management and conservation practices are being applied which require the 
use of less water than authorized; and 

(f) Any other reason constituting due and sufficient cause as determined by the 
chief engineer. (Authorized by K.S.A. 82a-706a; implementing K.S.A. 82a-718, modified, 
L. 1978, ch. 460, May 1, 1978; amended May 1, 1986.) 

5-7-2. Waiver of hearing. The owner of a water right may waive any hearing on 
the questions of abandonment and termination of such right by letter to the chief engineer 
requesting that it be terminated and its priority forfeited. In the event of such waiver the 
chief engineer shall cause the termination and forfeiture of priority date to be made a 
matter of record in his office and shall notify the owner of the water right of his or her 
action by regular mail. (Authorized by K.S.A. 82a-706a; modified, 1978 HCR 5073, May 1, 
1978.) 

5-7-3. Hearing. Hearings on matters of abandonment and termination of a water 
right shall be held as provided by K.S.A. 82a-718 before the chief engineer, or a person 
designated by the chief engineer, who may: 

(a) Administer oaths and affirmations. 



(b) Examine witnesses. 

(c) Rule upon offers of proof and receive evidence. 

(d) Regulate the course of the hearing. 

(e) Dispose of procedural requests or similar matters. 

(1) Make initial decisions; and 

(g) Take any other appropriate action. 

~ach party may be represented by counsel. An individual may appear for himself 
or herself and any member of a partnership or corporation which is party to the proceeding 
may appear for such partnership or corporation upon adequate identification. 

Contemptuous conduct by any person appearing at the hearing shall be grounds 
for his or her exclusion from the hearing by the presiding officer. 

The official record of the hearing shall be stenographically or mechanically 
recorded by a person assigned by the chief engineer capable of doing such reporting. 

A motion for continuance or postponement of any hearing may be granted by the 
ch~ef engineer or the person designated by the chief engineer for good cause shown. 

The testimony of witnesses at a hearing shall be presented under oath or 
affirmation administered by the chief engineer or the person designated by the chief 
engineer and shall be subject to cross-examination. The chief engineer or the person 
designated by the chief engineer may interrogate witnesses at any stage of the proceeding. 

Every party shall have the right to present evidence in support of his or her case 
or defense, to submit evidence in rebuttal, and to conduct such cross-examination as may 
be required for a complete and full disclosure of the facts. 

The chief engineer or the person designa~ed by the chief engineer shall give the 
parties to the proceeding adequate opportunity for the presentation of arguments in support 
of motions and objections. If request therefor is made, he or she shall also allow adequate 
opportunity for the parties to present briefs or oral arguments on the facts and law prior 
to his or her decision. (Authorized by K.S.A. 82a-706a; modified, 1978 HeR 5073, May 1, 
1978.) 

5-8-1. Certification of a water right. Prior to the issuance of a certificate of 
appropriation by the chief engineer pursuant to an application under which water has been 
applied to the land of more than one owner, these landowners shall be allowed an 
opportunity to submit to the chief engineer an agreement signed by all landowners involved 
recommending how the water right should be divided among them. (Authorized by K.S.A. 
82a-706a, 82a-714; effective May 1, 1980.) 



5-8-2. (Authorized by KS.A. 82a-706a; implementing KS.A. 82a-712, 82a-714; 
effective May 1, 1980; revoked May 1, 1981.) 

5-9-1. Application for temporal)' permit acceptable for filing. To be acceptable 
for filing, an application for temporary permit to appropriate water for beneficial use shall 
be made on the prescribed form furnished by the division of water resources, Kansas state 
board of agriculture, shall be signed by the applicant or an authorized representative of the 
applicant, shall be accompanied by the statutory application fee, shall contain all the 
information requested for the proposed use as set forth in the prescribed application form 
and such other information as may be required for a proper understanding of the proposed 
appropriation. (Authorized by KS.A. 82a-727; effective May 1, 1979.) 

5-9-2. Priority. Upon receipt in the office of the chief engineer of an acceptable 
application for temporary permit to appropriate water, accompanied by the statutory 
application fee, a stamp showing the date and time of receipt of the application shall 
establish the priority to the use of the water. The priority shall terminate on the date when 
use of water will be discontinued as. set forth in the application or any authorized extension 
of time thereof. (Authorized by KS.A. 82a-727; effective May 1, 1979.) 

5-9-3. Quantity. A temporary permit shall not be granted for a quantity in excess 
of 1,000,000 gallons except for dewatering purposes or when water is to be diverted from 
a source located on a construction site and used on the construction site in connection with 
a project that the chief engineer has approved under the authority of KS.A. 82a-301 
through 305a or KS.A. 24-126. (Authorized by KS.A. 82a-727(b); implementing K.S.A. 
82a-727; effective May 1, 1979; amended December 3, 1990.) 

5-9-4. Place of use limitation. A temporary permit shall not be granted for more 
than one place of use. (Authorized by KS.A. 82a-727; effective May 1, 1979.) 

5-9-5. Point of diversion limitation. A temporary permit shall not be granted 
authorizing more than one point of diversion from any source of supply. (Authorized by 
KS.A. 82a-727; effective May 1, 1979.) 

5-9-6. Approval of application. The approval of an application for temporary 
permit shall be by endorsement on the application by the chief engineer of the division of 
water resources, Kansas state board of agriculture. The endorsement shall set forth such 
terms, limitations and conditions as deemed necessary by the chief engineer. (Authorized 
by K.S.A. 82a-727; effective May 1, 1979.) 

5-9-7. Extension of time. For good cause shown by the applicant the chief 
engineer may grant an extension of time to continue the use of water under a temporary 
permit beyond the date authorized as shown in the approval of the application. The term 
of a temporary permit shall not exceed six (6) months including any authorized extension 
of time thereof. (Authorized by KS.A. 82a- 727; effective May 1, 1979.) 



5-9-8. Ownership. A temporary permit for the appropriation of water shall not 
be transferable. (Authorized by KS.A. 82a-727; effective May 1, 1979.) 

5-9-10. Revoked. 

5-10-1. Revoked. 

5-10-2. Revoked. 

5-10-3. Revoked. 

5-10-4. Waiver or exemptions. The chief engineer may grant an exemption or 
waiver from any regulation adopted by the chief engineer if it is shown that the granting 
of such exemption or waiver will not prejudicially nor unreasonably affect the public interest 

_ and that it will not impair an existing water right. (Authorized by KS.A. 82a-706a; 
implementing K.S.A. 82a-711, 82a-712; effective May 1, 1983.) 

5-10-5. Administration of water use among vested right holders. If, during the 
administration of water rights, each appropriation right and approved permit to appropriate 
water for beneficial use has been regulated in accordance with the provisions of 
KSA. 82a-706b, the division of water resources shall administer the water available from 
that source of supply among the holders who have active vested rights, including vested 
rights for domestic purposes, on a proportional basis and in a manner which will provide, 
if possible, sufficient flow in the stream for vested rights for domestic purposes. The 
proportionment may be accomplished by a pro rata reduction in the rate or quantity that 
each vested right shall be allowed to divert, by setting up a rotation system or by any other 
equitable method. Vested rights shall be administered in this manner unless they have been 
adjudicated by a court of competent jurisdiction as to priority or rotation and then the chief 
engineer shall administer them in accordance with the order of the court. (Authorized by 
KS.A. 82a-706a; implementing KS.A. 82a-704a and KS.A. 82a-706; effective May 1, 
1986.) 

5-30-1. Approval of or permits for dams. The chief engineer shall not approve 
or grant a permit for any dam subject to the jurisdiction of the chief engineer under the 
authority of K.S.A 1979 Supp. 82a-301 through 305a, unless the applicant also receives prior 
approval of his or her application to appropriate water for beneficial use to be diverted by 
means of the dam for which the approval or permit is sought, unless the sole proposed use . 
for the water is for domestic use. (Authorized by KS.A. 82a-706a, 82a-709; effective May 
1, 1980.) 
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I. ABANDONMENT STATUTES AND REGULATIONS 

A.	 K.S.A. 82a-718 provides in pertinent part, 

Every water right of every kind shall be deemed 
abandoned and shall terminate when without due and 
sufficient cause no lawful, beneficial use is henceforth 
made of water under such right for three successive 
years. 

B.	 K.A.R. 5-7-1 sets forth a non-exhaustive list of reasons 
which will be considered to be due and sufficient cause 
by the Chief Engineer as follows: 

1.	 Adequate moisture provided by natural precipitation, 
for production of crops normally, requiring full or 
partial irrigation within the region of the State in 
which the place of use is located; 

2.	 A right has been established or is in the process of 
being perfected for use of water from one or mor~ 

preferred sources in which a supply is available 
currently but is likely to be depleted during periods 
of drought; 

3 .	 water is not available from the source for the 
authorized use at times needed; 

4.	 Purpose for which water is used is temporarily 
discontinued for a definite period of time to permit 
soil, moisture and water conservation; 



5.	 Management and conservation practices are being 
applied which require the use of less water than 
authorized; and 

6.	 Any other reason constituting due and sufficient 
cause as determined by the chief engineer. 
(Authorized by K.S.A. 82a-706a; implementing K.S.A. 
82a-718, modified, L. 1978, ch. 460, May 1, 1978; 
amended May 1, 1986.) 

II.	 FORFEITURE 

A.	 Although K.S.A. 82a-718 uses the terms "abandonment and 
termination," the statute was formulated, and has been 
consistently interpreted by the Chief Engineer, as a 
"forfeiture" statute. [See, Report on the Laws of Kansas 
Pertaining to the Beneficial Use of Water, Bulletin #3, 
Kansas Water Resources Board, Topeka, Kansas, November 
1956, pages 18, 19, 58-62 and 152; and 5 Kansas Law 
Review, 571-572 (1957); Kansas Water Law, Report No. 
16(f), Kansas Water Resources Board pages 27-28, (1967); 
Kansas Law of Water Rights, Hutchins pp. 54-55 (1957).] 
A "forfeiture" statute, as contrasted with an 
"abandonment" statute, looks only to past failure to use 
water, whereas an abandonment statute looks to present and 
future intent. 

B.	 Once a period of three successive years of non-use occurs 
without due and sufficient cause, as enumerated in K.A.R. 
5-7-1, a water right is considered to be forfeited. 
Official determination of forfeiture must be made in 
accordance with provisions of the Kansas Administrative 
Procedure Act (KAPA). K.S.A. 77-501, et seq., and 
pOlicies and procedures of the Chief Engineer. Resumption 
of water use after this period of non-use does not 
reactivate the water right. It is still legally 
considered to be abandoned. See, In Re Water Cancellation 
of the Stabio Ditch Water Right on Spearfish Creek, 417 
N.W.	 2d 391 (S.D. 1987). 

III.	 Administrative Limitation 

The legislature passed K.S.A. 82a-732, effective July 1, 
1988, requiring the filing of annual water use reports, the 
violation of which became sUbject to a civil monetary penalty. 
In response to this mandate, the Division of Water Resources 
(DWR) initiated a program to ensure and enforce compliance 
with K.S.A. 82a-732, as well as to clarify and improve DWR's 
existing water use records. It has become apparent to DWR that 
a substantial number of files for all types of water rights 
(vested rights, water rights and appropriation rights) evidence 
periods of at least three successive years of non-use occurring 
at some time between the present and the distant past. In many 



cases, it may be impossible to determine if use occurred during 
those periods or, if not, if due and sufficient cause existed 
for the non-use. For these reasons (the 1988 legislative 
mandate and resulting DWR enforcement efforts), as well as 
DWR's limited personnel and financial resources and realistic 
projections of foreseeable personnel and financial resources, 
DWR	 wiII not pursue determinations of abandonment and 
termination in cases in which the period of at least three 
successive years of non-use occurred exclusively and entirely 
prior to 1988 (that is, up to and including 1987). 

IV.	 PARTIAL ABANDONMENT 

A.	 It has been, and is, the policy of the Chief Engineer of 
the Division of Water Resources, Kansas state Board of 
Agriculture, to interpret K.S.A. 82a-718 to mean that all, 
or any part of, a water right may be declared abandoned 
and terminated if no lawful beneficial use is made of all, 
or a part, of the water right for at least three 
successive years without due and sufficient cause. 

The	 use of less water which results from the: (1) 
installation and use of more efficient irrigation or other 
water use systems, (2) implementation of more efficient 
techniques or practices of using water, (3) planting of 
crops which require less water, or (4) implementation of 
a conservation plan, shall not be considered to be a 
partial abandonment. The burden is on the owner to 
demonstrate to the satisfaction of the Chief Engineer the 
nature and effect of such equipment or practices, 
including the date such use began. It is preferable that 
such	 actions be documented in advance by submission of a 
water conservation plan to the Chief Engineer and 
receiving approval thereof. 

B.	 Partial abandonment of a water right will apply in the 
following cases, but shall not necessarily be limited to 
these cases: 

1.	 Water rights which have mUltiple points of diversion 
and the use of one or more of those points of 
diversion, along with their associated authorized 
quantity and/or diversion rate, has been abandoned. 

2.	 Water rights which have mUltiple beneficial uses and 
the use of water for one or more of those types of 
beneficial use, along with the associated authorized 
quantity and/or diversion rate has been abandoned. 

3.	 Water rights for which the use of a portion of the 
authorized quantity and/or diversion rate has been 
abandoned, except as outlined in sUbsection IVA., 
above .. 



4.	 Water rights which have mUltiple places of use and 
the water use on one or more of these places, along 
with the associated authorized quantities and rates 
of diversion, has been abandoned. 

5.	 Any combination of 1, 2, 3 or 4 above. 

v. DETERMINATION OF ABANDONMENT 

A.	 In determining whether a water right has been abandoned 
pursuant to K.S.A. 82a-718, one of the factors to be 
considered is whether or not the water right holder has 
the equipment necessary to divert the water and put it 
to the intended beneficial use. If the wa~er right 
holder has such equipment, or has immediate access to 
such equipment, a determination of the condition of the 
diversion works and distribution system should be made 
at the time of the investigation to prepare the verified 
report pursuant to K.S.A. 82a718. 

B.	 If the diversion works and distribution equipment do not 
exist, or are in material disrepair requiring either a 
substantial investment and/or a considerable length of 
time to restore the diversion works and distribution 
system to operating condition, that shall be a material 
factor SUbstantiating the fact that the water right has 
been abandoned. 

C.	 To the contrary, the fact that operable equipment and 
distribution system exist does not sUbstantiate that the 
water right in fact has not been abandoned if the 
statutory criteria for abandonment in K.S.A. 82a-7l8 are 
met. 

VI.	 DUE AND SUFFICIENT CAUSE 

A.	 If the period of non-use is interrupted either by: (a) 
beneficial use of water or (b) an attempt to use water 
which is in fact prevented by due and sufficient cause, 
and the three successive years of non-use without due and 
sufficient cause have not yet occurred, then the non-use 
period starts over again. In order for due and sufficient 
cause to interrupt the period of three successive years, 
the due and sufficient cause must have in fact prevented, 
or made unnecessary, the beneficial use of water. 
Abandonment will not be avoided where due and sufficient 
cause existed if the water user did not need, or attempt 
to use, the water as authorized. 

B.	 The following is a list of specific examples of reasons 
commonly submitted to DWR as due and sufficient cause for 
non-use. These are accompanied by an explanation of the 
adequacy of that factor in considering whether it is due 



and sufficient cause for non-use: 

1.	 standby - In order for "standby" to qualify as due 
and sufficient cause, this well must be designated 
as a "standby well" in accordance with the procedure 
set forth in Administrative Policy No. 91-2. 

2.	 Physical problems - The following may constitute due 
and sufficient cause for a limited period of time: 
A flood which destroys the pumpsite or the field 
being irrigated; the dam is washed out; mechanical 
problems with the well, pump, motor equipment or 
power source; the owner is trying to fight 
Shattercane, Johnson grass or other weeds; there was 
a crop failure because of hail, wind, chemicals, 
fertilizer; disease; ill health, injury or old age 
of the operator; a death in th~ family; a tenant's 
refusal to irrigate; legal- problems, such as being 
tied up in an estate, bankruptcy, or divorce. Once 
a reasonable length of time has passed to correct the 
problem, the reason no longer constitutes due and 
sufficient cause. For example, if the physical 
disability (including old age) of the operator 
continues for several years, then the owner has a 
duty to take steps to secure an operator who can and 
will irrigate. The reasonableness of the period of 
time will have to be a factual determination based 
on each specific case. 

Examples: 

a.	 If there are two years of non-use and the farmer 
attempts to irrigate the third year but breaks 
his leg and is unable to move pipe, that would 
be sufficient cause for non-use ~for one· year 
until his leg heals, this would interrupt the 
three successive years; the clock begins to run 
again from zero. . . 

b.	 If an irrigator is fighting Shattercane, Johnson 
grass or other weeds, he or she must 
substantiate the chemical, tillage or other I 

method being used to control the problem and 
provide a reasonable estimate of the date when 
control should be achieved. In other words, two 
or three years might be reasonable, twenty-five 
years would not. 

c.	 If there are mechanical problems with a well, 
pump, motor, power source or other equipment or 
a dam is washed out, a reasonable length of time 
should be allowed to obtain financing and make 
repairs; then the clock begins to run again from 
zero. 



d.	 If a tenant ceases irrigation during the term 
of his lease, that is due and sufficient cause 
until the tenant's lease is up. If the owner 
then gets a new tenant who will irrigate, the 
clock would begin to run again from zero. If 
the owner renews the lease with the same tenant 
who refused to irrigate, the non-use starting 
time without due and sufficient cause reverts 
back to the time that same tenant stopped 
irrigating. 

3. Adequate Rainfall 

If a farmer has an irrigation operation and is 
growing crops that normally reguire full or partial irrigation 
in that part of the state of Kansas and above 
normal rainfall makes irrigation unnecessary for a year 
or longer, then that would continue to be due and sufficient 
cause as long as that situation occurs. Some of the factors 
to be considered would be: (a) whether the operator planted a 
crop at irrigated rates and used fertilizer for an irrigated 
crop, and (b) whether the operator had the ability to irrigate 
within a reasonable time frame. Considerable jUdgment is 
required in this area because the circumstances could vary 
dramatically from western Kansas to eastern Kansas. For 
instance, in eastern Kansas a farmer may normally irrigate only 
every three or four years out of ten in order to save a crop. 

4.	 Water Unavailable From the Source of Supply 

If no water is available from the source of supply, such 
as a stream being dry, an aquifer depleted or water quality· 
unfit for the authorized beneficial use, this would be due and 
sufficient cause for as long as these factors actually continue 
to prevent the person from using the water for beneficial use. 
If the water was not physically available, but would have been 
if the owner had requested to have his water right enforced, 
the water was not "unavailable." 

5.	 Using Water for Unauthorized Purposes, 

The fact that water was only used for an unauthorized type 
of beneficial use or only on an unauthorized place of use is 
not considered to be due and sufficient cause for non-use 
unless it was caused by an error or omission by DWR. 

6.	 Use Restricted by Government Programs 

In order for enrollment in the Conservation Reserve 
Program to qualify as a reason for non-use, the requirements 
for enrollment in the Conservation Reserve Program, as found 
in Administrative Policy No. 87-9 of the Chief Engineer, must 
be met. 



Enrollment in other government programs must be documented 
in writing by the government agency sponsoring the program and 
this documentation submitted to DWR in order to qualify as a 
reason for non-use. Land must be enrolled in the government 
program as irrigated, and not dry, land to qualify enrollment 
as due and sufficient cause. If possible, documentation shoUld 
be submitted to DWR as soon as possible after enrollment into 
the program and prior to the period of non-use. 

7. Alternate Source Use 

If the user is using water from one or more preferred 
sources authorized under another water right for the same place 
and type of use, water is currently available from the 
preferred sources of supply, but those sources are likely to 
be depleted during periods of drought, then this alterhate use 
of the referred source is due and sufficient cause for non-use 
of the non-preferred source of supply as long as the preferred 
source is available. 

B. Economics 

Economic factors, such as energy costs being too high, 
crop prices too low, well, pump, motor or other equipment too 
costly to replace, etc., are generally considered to be due and 
sufficient cause for non-use for an extended period of time. 
The Kansas water Appropriation Act allows two years of non-use 
without any reason, so unless the water user can document a 
reasonable history of attempting to get back into operation, 
economic reasons generally will not constitute due and 
sufficient cause for non-use. 

For example, if there were two years of non-use and during 
the third year the irrigator was getting ready to irrigate, but 
found out his well had collapsed and he immediately set about 
trying to obtain financing to replace it, and it took him two 
years to get back in operation, that could constitute due and 
sufficient cause for two years and the period of non-use would 
begin again. 

On the other hand,the fact that energy prices are too 
high or crop prices are too low would generally not ever be 
considered to be due and sufficient cause for non-use. 
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Kansas State Board of Agriculture
 
Division of Water Resources
 

ADMINISTRATIVE POLICY
 
No. 92-4
 

Subject:	 Water Rights Conservation Program 

Reference:	 K.S.A. 82a-718, K.A.R. 5-7-1, Administrative Policy No. 92-3. 

Effective:	 August 28, 1992 

History:	 Eff~ctive August 2~992_ n.JJ~ 
Approved by:	 Davld L. Pope ~~~_ ____~J ___ 

Chief Engineer 

WATER	 RIGHTS CONSERVATION PROGRAM 

I.	 Statutes and Regulations 

A.	 K.S.A. 82a-718 provides in pertinent part, 

Every water right of every kind shall be deemed 
abandoned and shall terminate when without due and 
sufficient cause no lawful, beneficiallJse is henceforth 
made of water under such right for three success ive 
years .. 

B. K.A.R. 5-7-1 provides that due and sufficient cause includes, 

... (d) Purpose for which wate~ is used is temporarily discontinued 
for a definite period of time to permit soil, moisture and water 
conservat ion; . . . (e) Management and conservat ion pract ices are 
being applied which require the use of less water than 
authorized; ... 

C.	 In: order to interpret and implement these subsections, the Chief 
Engineer has initiated the Water Rights Conservation Program (WRCP).
Approved enrollment in this program, and continued compliance with 
it, shall constitute due and sufficient cause for non-use. 

D.	 In order to qualify for enrollment in the WRCP, the following
conditions shall be met: 

1.	 The point of diversion must be located: (a) in an area that is 
closed to new appropriations of water, except for temporary
permits, term permits and domestic use, or (b) in some other area 
designated by the Chief Engineer as an area where it would be in 
the public interest to allow water rights to be placed in the 
WRCP. Regarding areas within the boundaries of a groundwater 
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management district, the Chief Engineer shall take into 
consideration the recommendations of the Board of the District. 

2.	 In order to qualify for the WRCP, the water right owner(s) must 
agree to totally suspend all water use authorized by that water 
right for the duration of the contract. 

3.	 The owner of the water right must sign a contract with the Chief 
Engineer, or the Chief Engineer's authorized representative,
prior to placing the water right into the WRCP. The contract 
shall be binding on all successors in interest to the water right 
owner. 

4.	 Only a water right, or a portion of a water right, which has not 
previously been abandoned may be placed into the WRCP. If at 
least three successive years of non-use have occurred prior to 
application for enrollment in the WRCP, the Division of Water 
Resources (DWR) staff will first have to determine whether that 
water right is subject to abandonment prior to entry into the 
program. This review by DWR staff shall include an analysis of 
any reasons given that might constitute due and sufficient cause 
for non-use. If, after review of the information, it appears
that the right has been abandoned, the statutory procedures, 
including the right to a hearing, shall be followed to determine 
whether or not it has been abandoned. 

5.	 The portion of a water right which is in good standing at the 
time of application for enrollment can be entered into the WRCP. 

6. Generally the diversion	 works should be operational at the time 
a water right is put into the WRCP, but if they are not, then the 
following procedure should be followed. If the time to perfect 
the water right has expired, but the right has not been field 
inspected by a DWR representative prior to enrollment, and the 
system can no longer be operated due to components (such as the 
power unit, gear head, or delivery system) being dismantled or 
removed, then a DWR field office representative wi 11 make a 
partial field inspection to determ,ine the acres irrigated, the 
type of system used, the hours historically pumped and other 
relevant history of the project. This information will be 
reported by the field office to DWR state office and made a 
matter of record. At the end of the time the land is enrolled 
in the WRCP, the applicant will be given one year to restore the 
system to its pre-WRCP enrollment status and a complete field 
inspection will be conducted. If the owner does not notify the 
DWR that the system has been restored to the pre-WRCP enrollment 
operational status within one year, then a hearing should be set 
for the owner to show good cause why the permit should not be 
dismissed. 

E.	 Other obligations, responsibilities, and aspects of enrollment in 
this program include: 



~inistrative Policy Ho. 92-4 
Page 3 

1.	 Water rights must be placed into the WRCP for a definite period
of calendar years, not less than five nor more than ten. The 
owner of the water right may apply for renewal of the contract. 
The applications shall be subject to the approval of the Chief 
Engi neer. In determi ni ng whether to approve the renewal, the 
Chief Engineer shall take into account: (1) the hydrologic
conditions in the vicinity of the point of diversion, (2) the 
public interest, (3) criteria for renewal adopted by the Chief 
Engineer, and (4) any other relevant information. The contract 
may be renewed for periods not to exceed 10 years subject to 
approval by the Chief Engineer. 

2.	 The water right owner or operator need not maintain appropriate 
equipment during the period of the contract. If a pump is 
removed from a well, the well must be properly capped or sealed 
in accordance with the requirements of the Kansas Department of 
Health and Environment, appropriate Groundwater Management
District or any other local ent ity, during the period of the 
contract. 

3.	 If an applicant has a permit to appropriate water for beneficial 
use and has perfected all, or any portion, of that authorized by
the permit, the time in which to perfect the water right has 
expired, including any authorized extensions of time, and a field 
inspection has been completed, a certificate will be issued to 
determine the extent to which a water right has been perfected
-prior to entering into the WRCP. 

4.	 If the time to perfect. the water right, or any authorized 
extension thereof, has not expired, enrollment in the WRCP will 
be considered as suspending the time to perfect. Upon expiration
of the WRCP contract pertaining to this water right, the time to 
perfect shall again commence and the applicant shall be required 
to perfect the water right within the remainder of the time 
allowed to perfect, or any authorized extension of time. 

5.	 Each year after authorized entry into the WRCP, the water use 
correspondenf should indicate on the water use report that no 
water was used because it was enrolled in the WRCP. 

F.	 If the owner breaches, causes or allows a breach, of the WRCP 
contract with the Chief Engineer, all years of non-use between the 
date the contract was effective and the date of the breach shall be 
counted as years of non-use without due and sufficient cause for the 
purpose of determining whether the water right has been abandoned 
pursuant to the provisions of K.S.A. 82a-718. The owner will be 
given an opportunity to show (1) a breach of the contract did not 
occur, or (2) that a breach occurred, but was minor or has been 
cured and should not constitute grounds for invocation of this 
penalty. 



Kansas Agriculture Ogallala Task Force Report 

Document 5
 

96
 



KANSAS STATE BOARD OF AGRICULTURE 
DIVISION OF WATER RESOURCES 

ME M0 RAN DUM 

TO: 

FROM: 

DWR Staff I ~ 

DavidL. POPT~~~~~ ~r~ 
DATE: 

RE: 

August 13, 1993 

Administrative 
No. 93-5 

Policy 

Attached is Administrative Policy No. 93-5, entitled Changes in the Type 
of Beneficial Use Made of Water from Irrigation to Other Types of Beneficial Use. 

As most of you are aware, this policy has been under consideration for 
several years, has gone through a great number of dra-fts, and has been the 
subject of much debate and discussion. 

The difficulty in formulating this pol icy was to stri ke a del icate 
balance between several different objectives. Our primary goal was to protect 
water users 'in an area where there is a point of diversion for which an 
application is filed to change the type of beneficial use from irrigation to 
another type of beneficial use. The yardstick chose to measure potential injury 
was to ensure that the extent of consumpt i ve use will not be increased 
substantially after a vested right has been determined or the time allowed in 
which to perfect the water right has expired (K.A.R. 5-5-3). . 

The method used to accomplish this objective had to be carefully chosen 
so that it did not encourage water users to use water unnecessarily in order to 
keep from losing a water right, or even perceiving that they would lose a water 
right, and at the same time not reward people who did use water unnecessarily or 
wastefully. Every effort was made to formulate a policy which would protect 
water users in the area from which a change in type of use was contemplated, 
while at the same time, not perpetuate the perception that the Division of Water 
Resources has a "use it or lose it" policy, or penalize those users that have 
conserved in the past. 

We feel that we have achieved that balance in the following ways: 

.1) All of the factors chosen to evaluate the annual quantity of water which 
can be changed will be beyond the control of the water right owner to manipulate 
immediately before or at the time of the change. The key factors used in the 
analysis are the maximum acreage legally irrigated in anyoney-ear prior to June 
28, 1945, in the case of vested rights, or the maximum acreage legally irrigated 
in any one calendar year during the perfection period, in the case of 
appropriation rights. This may not necessarily be the year of record. This 
gives the water right owner every benefit of doubt as to the extent of his or her 
operation during the perfection period. The only substraction from the acreage 
base is any acres which have been physically abandoned for a long enough period 
of time to constitute abandonment. 

I 
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2) The primary standard will be the net irrigation requirements for corn for 
a 50% chance rainfall. Many water rights were perfected by the growing of corn. 
It is a crop typically fully irrigated, as compared to the other primary crops. 
After exploring a number of standards, including a hypothetical crop based on 
composite crops grown in each county, and considering data 1imitations and 
looking at what produced the most consistent results throughout the state of 
Kansas, it was felt that corn proved the most reliable and reasonable indicator 
of actual consumptive use that took place during the perfection period. Of 
course, this also has the impact of not penalizing someone who conserved water 
by growing a crop that required less water or someone that was highly efficient 
in the past. The 50% chance rainfall represented the average demand that 
irrigator would have placed on the aquifer during a period of use prior to the 
change application. . 

3) If the applicant for the proposed change can justify the need for more 
flexibility in the annual quantity of water used (such as by showing a history 
of varying demands over the years or the need for conjunctive management between 
a groundwater supply and a surface water supply that is not always available); 
then Option II, B, allows a five-year fixed allocation of water of five times the 
net irrigation requirement for corn for 50% chance rainfall with a maximum in· any 
one year being the net irrigation requirements for corn for the 80% chance 
rainfall. . 

4) If an applicant is not satisfied that this procedure accurately 
calculates the consumptive use under his or her water right during the perfection 
period, they have the opt jon to have an engineering or similar study done to 
prove to the satisfaction of the Chief Engineer that their information and 
analysis is more accurate for that water right. However, the burden is on the 
applicant to demonstrate that their analysis is correct. 

If you have any questions about the policy itself or how it was derived, 
please feel free to ask. We feel that this policy will allow appropriate amounts 
of water to be transferred while at the same time protecting other water right 
owners in the area and the publ ic interest. At the same time it will not 
encourage unnecessary use of water or allow water right owners to "farm their 
water" by inflating water use in the years immediately preceding the change 
appl ication. It is our hope that this pol icy, in conjunction with the Water 
Rights Conservation Program and our Abandonment Policy, will lay to rest any 
perception that Division of Water Resources has a "use it or lose it" policy, 
which we certainly do not have. 

OLPjLERjbs 



Kansas State Board of Agriculture . 
Division of Water Resources 

ADMINISTRATIVE POLICY 
No. 93-4 

Subject: 

Reference: 

Effective Date: 

Applications to Increase the Authorized Place of Use 

Administrative Policy No. 83-14 

June 15, 1993 

History: Supersedes memorandum dated February 11, 1993; effective June 15, 
1993. 

Approved by: '--'''''---~,L......:~--'::=-__l...----....:._......::....:~ _ 

David L. Pope, P .E., Chief Enginee 

All applications for change in the authorized place of use for irrigation purposes received 
on and after February 11, 1993, which propose increasing the authorized place of use shall be 
accepted for filing but shall not be further processed if the authorized place of use is located over 
the High Plains Aquifer (which, for the purposes of this policy is considered to be within 
Groundwater Management Districts 1, 3, 4 and 5 and the fringe areas surrounding those 
Groundwater Management Districts) until the Division of Water Resources adopts an overall 
policy concerning the processing of those applications. After adoption of the policy by the Chief 
Engineer, all those applications filed on or after February 11, 1993, will be processed in 
accordance with: (1) that policy and (2) compliance with K.A.R. 5-5-3 to ensure that the extent 
of consumptive use is not substantially increased. 

This policy is subject ,to two exceptions: 1) where the increase in authorized acreage is 
relatively insignificant, m: (2) the application filed for a change in the authorized place of use was 
merely to create an identical place of use with other water rights which result in the elimination 
of limitation clauses on the quantity of water authorized and the total quantity authorized by all 
applications and eXisting water rights involved is reasonable to irrigate the authorized land so that 
it is unlikely that the authorized quantities will be exceeded. 
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Division of Water Resources 

ADMlNISTRATIVE POLICY 
No. 93-5 

Subject:	 Changes in the Type of Beneficial Use Made of Water from Irrigation to 
Other Types of Beneficial Use 

Reference:	 K.S.A. 82a-708b, K.S.A. 82a-712; K.S.A. 82a-714, K.A.R. 5-5-3 

Effective: August 13, 1993 

History: Effective" August 13, 1993 

Approved by: D ~~]~Q-r---.0"

~L:PQPe1 p.E.,~neer" 
_ 

1. Standards 

A.	 A change in the type of beneficial use shall not materially injure or adversely affect 
the water rights of other water appropriators, vested right holders, or priorities 
senior to the date the application for change is filed. 

B.	 "The extent of consumptive use shall not be increased substantially after a vested 
right has been detennined or the time allowed in which to perfect the water right 
has expired, including any authorized extension of time to perfect the water right. " 
K.A.R. 5-5-3. 

"Consumptive use" means gross diversions- minus: (1) waste, (2) surface water 
returns to the source of supply by runoff (tailwater), and (3) groundwater returns 
to the source of supply through deep percolation. 

C.	 The Chief Engineer shall condition approvals of change applications with such 
tenns, conditions and limitations as the Chief Engineer deems necessary for the 
protection of the public interest. K.S.A. 82a-708b(a) and K.S.A. 82a-712. 

D.	 Prior to the approval of any application for a change in the type of use for any 
appropriation right, the Chief Engineer shall issue the certificate of appropriation 
prior to processing the application. K.S .A. 82a-714. 
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II. Criteria 

The approval of a change in the type 'of use made of water from irrigation to any 
other type of beneficial use shall not cause the net consumptive use to the local source of 
supply to be greater than the original irrigation use based on the following criteria: 

A.	 The maximum annual quantity of water to be allowed by the change approval shall 
be the Net Irrigation Requirement (NIR) for corn for the 50% chance rainfall, as 
set forth in Table I attached, multiplied by the maximum acreage legally irrigated 
in anyone calendar year during the perfection period minus .any acres which have 
been abandoned.. Fo~ vested rights, the acreage used shall be the maximum 
acreage irrigated· prior ·to June 28, 1945, minus any acres which have been 
abandoned.. 

or, 

B.	 if the applicant establishes to the satisfaction of the Chief Engineer the need for 
more flexibility in the authorized annual quantity, the following criteria may be 
used: 

(1)	 The maximum, annual quantity of water to be allowed by the change 
approval shall be the NIR for com for the 80% chance rainfall as set forth 
in Table I, attached, multiplied by the maximum acreage legally irrigated 
in anyone calendar year during L.~e perfection period minus any acres 
which have been abandoned. For vested rights the acreage used shall be 
the maximum acreage· irrigated prior to June 28, 1945, minus any acres 
which have been abandoned. 

(2)	 The new type of beneficial use is further limited by a five year fixed 
allocation of water in which the NIR for com for a 50% chance rainfall as 
set forth in Table I, attached, is multiplied by five times the maximum 
acreage lawfully irrigated in anyone calendar year during the perfection 
period (or pre-June 28, 1945, in the case of a vested right) minus any acres 
which have been abandoned. 

C.	 The authorized quantity to be transferred shall never exceed the maximum annual 
quantity authorized by the water right. 

D.	 If a water right which overlaps the authorized place of use of one or more other 
water rights, either in whole or in part, is being changed to a different type of use, 
the total net consumptive use of all rights after the change is approved cannot 
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exceed the total net consumptive use of all of the rights before the change is 
approved. 

E.	 When reviewing an application to change the use made of water for a surface water 
appropriation, in order to protect against substantially increasing the extent of 
consumptive use, it is necessary to review past and current availability of water 
from any surface water source of supply which is not reliable throughout the year. 
For example, a proposed use that requires year-round diversions might 
substantially increase consumptive use over irrigation which was only rarely 
feasible.~ecause-the source of supply was dry or- very limited in most summers. 

III. Acres Not Irrigated After the Perfection Period 

Prior to making the analysis above, theissue of a reduction in acres irrigated.after 
the perfection period must be dealt with either pursuant to an abandonment evaluation or 
hearing or a voluntary reduction of authorized acres. Reductions of acres irrigated 
includes situations where the farming operation has been physically changed so that acres 
that were irrigated during the perfection period are no longer being irrigated. If there are 
acres which have not been irrigated for three or more successive years since 1988, without 
due and sufficient cause, those acres should not be taken into account in making the 
calculations under this policy. If the applicant does not wish to voluntarily reduce the 
authorized acres, an abandonment evaluation should be made, and, if appropriate, an 
abandonment hearing held to determine whether or not a portion of the water right has 
been abandoned according to K.S.A. 82a-718. 

Examples: 

1.	 . One hundred and sixty acres were originally irrigated by flood irrigation. 
However, for the past 20 years, there have only been a 132 acr~s under irrigation 
by a center pivot with no facilities to irrigate the corners. Twenty-eight acres 
would be reduced from the authorized place of use and 132 acres used to calculate 
the quantity authorized after the change.' · 

2.	 Two quarters (320 acres) were originally irrigated from two wells under the water 
right, but 10 years ago one well collapsed, was plugged and the pump sold. Now 
only 160 acres are irrigated. Only 160 acres should be used to calculate the 
quantity authorized after the change. 
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IV. Examples of Approvable Quantities 

An irrigator has sold his certified water right to a city. The certified water right 
authorized the irrigator to use 160 acre feet per year on 120 acres. The authorized place 
Of use for irrigation is in Cheyenne County. The legally authorized irrigated acres during 
the perfection period, substantiated by the best infonnation available, are as follows: 

1992 107 acres 
1991 120 acres 
1990 127 acres * 

~	 1989 105 acres 
1988 110 acres 
1987 114 acres 
1986 oacres 

* 7 acres illegally irrigated. 

NIR values for corn in Cheyenne County as shown in Table I are as follows: 

13.7 inches (1.14 feet) at 50 % chance rainfall 
15.4 inches (1.28 feet) at 80% chance rainfall 

Example A 

The maximum annual quantity allowed will be the NIR for the 50% chance rainfall 
based on the maximum acreage legally irrigated within the perfection period. In both 1990 
and 1991, 120 acres were legally irrigated. Taking 120 acres times 1.14 feet equals 137 
acre feet. The maximum annual allocation is 137 acre feet. 

Example :B 

If more flexibility in the annual quantity authorized is justified,the following 
authorization may be made: 

The maximum annual quantity allowed will be the NIR for the 80 % chance rainfall 
based on the maximum acreage legally irrigated during the perfection period. In 1990 and 
1991, 120 acres were legally irrigated. Taking 120 acres times 1.28 feet equals 154 acre 
feet. 



J j 

Administrative Policy No. 93-5 
Page 5 

The fixed five year allocation authorized to be diverted, based on the NIR for the 50% 
chance rainfall in the county in which the authorized place of use is located, would be 
calculated as follows: 

120 acres x I. 14 feet x 5 years = 684 acre feet 

After the change is approved a maximum of 154 acre feet may be diverted in anyone 
calendar year, but the total diversions for any fixed five year period are limited to 684 acre 
feet. 

V.	 The approval for the change in type of use shall also be limited by that quantity 
reasonable for the use proposed by the change in type of use. 

VI.	 The Chief Engineer reserves the right to take into account the historic consumptive 
use made under the water right proposed to be changed, but the burden is on the- owner to 
document the historic consumptive use with an engineering study or an equivalent 
documentation and analysis. Consideration should be given to items which include, but are 
not limited to: documented acres irrigated; precipitation, effective precipitation; accurate 
actual water use records for the specific crops actually grown; review of irrigation practices, 
including whether full or partial crop demands for water were met; power used to divert 
water; energy consumption factors; waste of water; irrigation application efficiency; 
conservation methods, irrigation techniques or equipment used; pump or well capacity; soil 
types; specialty crop requirements, and any other relevant information. 

The Chief Engineer further reserves the right, if the methods set forth in this 
procedure produce an unreasonably large authorized annual quantity of water, to reduce 
that amount based upon documentation and consideration of the factors set forth in the 
paragraph above. - . 

VII. Term Pennits 

Term permits shall not be allowed for the purpose of circumventing the limits of the . 
five year allocations of water. 
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TABLE I * 

Net Irrigation Requirements (NIR) 
For Corn 

County 50% Chance 

Allen 7.1" = 0.59' 
Anderson 6.1" == 0.51' 
Atchison 7.2" = 0.60' 
Barber 12.6" = 1.05' 
Barton' 12.0" = 1.00' 

Bourbon 6.8" = 0.57' 
Brown 7.1" = 0.59' 
Butler 9.2" = 0.77' 
Chase 8.7" = 0.73' 
Chautauqua 8.6" = 0.72' 

Cherokee 7.0" = 0.58' 
Cheyenne 13.7" = 1.14' 
Clark 13.7" = 1.14' 
Clay 9.2" = 0.77' 
Cloud 10.3" = 0.86' 

Coffey 6.8" = 0.57' 
Comanche 13.0" = 1.08' 
Cowley 9.7" = 0.81' 
Crawford 7.0" = 0.58' 
Decatur 12.7" = 1.06' 

Dickinson 9.4" = 0.78' 
Doniphan 7.3" = 0.61' 
Douglas 6.8" = 0.57' 
Edwards 13.0" = 1.08' 
Elk 8.7" = 0.73' 

80% Chance 

9.9" = 0.83' 
9.4"-= 0.78' 

10.3" = 0.86' 
14.6" = 1.22' 
14.4" = 1.20' 

9.6" = 0.80' 
10.6" = 0.88' 
12.0" = 1.00' 
11.4" = 0.95' 
11.4" = 0.95' 

9.9" ='0.83' 
15.4" = 1.28' 
15.7" = 1.31' 
12.2" = 1.02' 
12.7" = 1.06' 

9.9" = 0.83' 
15.1 "= 1.26' 
12.3" = 1.03' 
9.8" = 0.82' 

14.8" = 1.23' 

12.3" = 1.03' 
10.3" = 0.86' 
9.8" = 0.82' 
15.1" = 1.26' 
11.3" = 0.94' 
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Ellis 
Ellsworth 
Finney 
Ford 
Franklin 

12.2" 
11.5" 
14.5" 
13.7" 
5.8" 

= 
= 
= 
= 
= 

1.02' 
0.96' 
1.21' 
1.14' 

0.48' 

14.6" = 1.22' 
13.7" = 1.14' 
16.3" = 1.36' 
15.7" = 1.31' 
9:1" = 0.76' 

Geary 
Gove 
Graham 
Grant 
Gray 

8.4" 
13.1" 
12.4" 
14.9" 
13.8" 

= 
= 
= 
= 
= 

0.70' 
1.09' 
1.03' 
1.24' 
1.15' 

11.5" = 0.96' 
15.3" = 1.28' 
14.7" = 1.23' 
16.7" = 1.39' 
16.1" = 1.34' 

,:­

Greeley-
Greenwood 
Hamilton 
Harper 
Harvey 

14.7" 
8.1" 

15.2" 
11.7" 
10.2" 

= 
= 
= 
= 
= 

1.23' 
0.68' 
1.27' 
0.98' 
0.85' 

16.5" == 1.38' - . 
ILl" = 0.93' 
16.9" = 1.41' 
14.0" = 1.17' 
12.9" = 1.08' 

Haskell 
Hodgeman 
Jackson 
Jefferson 
Jewell 

14.5" 
13.4" 
7.4" 
7.0" 
10.6" 

= 
= 
= 
= 
= 

1.21' 
1.12' 
0.62' 
0.58' 
0.88' 

16.4" = 1.37' 
15.5" = 1.29' 
10.5" = 0.88' 
10.1" = 0.84' 
13.1" = 1.09' 

Johnson 
Kearny 
Kingman 
Kiowa 
Labette 

6.6" 
14.9" 
11.7" 
13.2" 
7.3" 

= 
= 
= 
= 
= 

0.55' 
1.24' 
0.98' 
1.10' 
0.61' 

9.5" = 0.79' 
16.6" = 1.38' -
14.0"=1.17' 
15.1" = 1.26' 
10.3" = 0.86' 

Lane 
Leavenworth 
Lincoln 
Linn 
Logan 

13.7" 
7.0" 
11.3" 
5.6" 
13.9" 

= 
= 
= 
= 
= 

1.14' 
0.58' 
0.94' 
0.47' 
1.16' 

15.7" = 1.31' 
9.9" = 0.83' 
13.6" = 1.13' 
9.0" = 0.75' 

15.8" = 1.32' 

Lyon 
Marion 
Marshall 
McPherson 
Meade 

7.5" 
9.6" 
8.7" 

10.8" 
14.3" 

= 
= 
= 
= 
= 

0.63' 
0.80' 
0.73' 
0.90' 
1.19' 

10.5" = 0.88' 
12.2" = 1.02' 
11.4" = 0.95' 
13.1" = 1.09' 
16.1" = 1.34' 



, J I 

Administrative Policy No. 93-5 
Page 8 

Miami 5.0" = 0.42' 
Mitchell 10.8" = 0.90' 
Montgomery 8.1" = 0.68' 
Morris 8.5" = 0.71' 
Morton 15.4" = 1.28' 

Nemaha 7.8" = 0.65' 
Neosho 7.1" = 0.59' 
Ness 13.3" = 1.11' 
Norton 12.3" = 1.03' 
Osage 7.0" = 0.58' 

Osborne 11.7" = 0.98' 
Ottawa 10.5" = 0.88' 
Pawnee 12.7" = 1.06' 
Phillips 11.7" =0.98' 
Pottawatomie 8.1" = 0.68' 

Pratt 12.6" = 1.05' 
Rawlins 13.2" = CI0' 
Reno 11.4" = 0.95' 
Republic 10.0" = 0.83' 
Rice 11.5" = 0.96' 

Riley 8.5" = 0.71' 
Rooks . 12.0" = 1.00' 
Rush 12.6" = 1.05' 
Russell 11.3" = 0.94' 
Saline 10.8" = 0.90' 

Scott 14.0" = 1.17' 
Sedgwick 10.7" = 0.89' 
Seward 14.5" = 1.21' 
Shawnee 7.4" = 0.62' 
Sheridan 12.9" = 1.08' 

Sherman 14.1" = 1.18' 
Smith 11.4" = 0.95' 
Stafford 12.3" = 1.03' 
Stanton 15.6" = 1.30' 
Stevens 14.8" = 1.23' 

9.0" 
13.3" 
10.9" 
11.4" 
17.1" 

10.9" 
10.2" 
15.3" 
14.4" 
9.9" 

13.8" 
12.9" 
14.9" 
14.0" 
11.1" 

14.6" 
15.1" 
13.8" 
12.6" 
13.8" 

11.4" 

= 0.75' 
= 1.11' 
= 0.91' 
= 0.95' 
= 1.43' 

= 0.91' 
= 0.85' 
= 1.28' 
= 1.20' 
= 0.83' 

= 1.15' 
= 1.08' 
= 1.24' 
= 1.17' 
= 0.93' 

= 1.22' 
= 1.26' 
= 1.15' 
= l.05' 
= 1.15' 

= 0.95' 
14.3"= 1.19'
 
14.8;' 
14.1" 
13.1" 

15.9" 
13.1" 
16.4" 
10.2" 
15.0" 

15.7" 
13.6" 
'14.5" 
17.2" 
16.8" 

= 1.23' 
= 1.18' 
= 1.09' 

= 1.33' 
= 1.09' 
= 1.37' 
= 0.85' 
= 1.25' 

= 1.31' 
= 1.13' 
= 1.21' 
= 1.43' 
= 1.40' 

.­




